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Memorandum fort Mr, Houston

Hubject -t Medieel Records

You have requested & etnternent of the legol sxpects of
reieamw & medical information contrined in CGovernment documents.
From the file forwarded with your request we gather thet you are
specificelly intereated in the legal extent of the duty and the suth.rity
of the Medical Office to retain as privileged, information received
by the Medical Cifice from Agency empluyeos in the couree of
performance =f fte functions,

2. While at commmmon lsw no privilege s extended to communicn -
tions between physician snd patient, under statutes o mogt states
{ree Title 14, D, C, Code, Section 378) the physicizn cennot be
compelled to teatify to them or to revesl them to third persons wnless
his patient consents., This genersl etotement must be guaiified in
eevers] reapects for move complete sceuracy. First, in order to

S , be privileged the relastion must be confidentiel snd i must be

grounded in comtrect, express or implied. The generul rule is that
no privilege atteches where ¢ physician iz consulted for the purpose
of exarainstion only {and trestivent is not expectel), s where 2 persan
is examined solely tv determine his phyaical shility ¢ work., In short,
no privilege attaches t« sn examination by 2 whelly disinterested
phyeicirn when the purpose of the examinetisg i# not for the purpose
of trestment, but for some independent purpose known to the person
exsminedi, Secondly, before information may be excluded ag privileged
it muat appear thet {¢ wae such ne the physician scquired during the
axistence of the relation, snd while professionslly sttending the patient,
Thirily, most statutes regariing the diequalification of phyesicisns
to testify 4o not 2e o rule make thot disguelificetion genersl, but lionit
it ts information nqeuaﬁ:ry to znable the physicien to presceribe fox
the petient oxr stheswise dizchrrge his professionsl duties,
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3., Since statutes meaking communications betwaen physiclan
and patient privileged are intended 48 = protection to the patient rather
than & more tohibition to the physiciun, it is a privilege which the
putient mny waive. Walver of the statutory privilege msy be either
exprese, sz in s application for » life insurance policy, or it may
ba zaplied {rom the scte of the patient.

4. With the forogoing expository statercent in wind, we
would conaider the quention of privilegs as it releter specifically
to Clé's medical records. The attached file indicates that the besic
functivn of the Medical Uffice for which medi¢al records are kept
is to furnish Agency medical support ineluding (1) pre-employment
snd perivdic employment phyrical exeminations, (2) providing first
ald vesistence, znd {3) providing medical informetion to sasist in
the presentation ezﬁi cladms to the BEC,

$. Ao indicsted in s preceding parsgraph, the genersl rule

is that theve is ne privity cad no privilege sttached where o physicien
iz consulted {ur the purpese of excxcination enly snd trestment ie
not expecied. This rule would, in my opinion, preclude & claim of
privilege with resgpect to information obteined during the course
of physlczl examinatione conducted by Agency doctors to determine
an employee's suitability for continued employment or condueted

in connection with the authority contained in Section § of Pablic
Law 110 to pay the medical expenses of Agency smployees asalgned
sversess. The Civil Service Commission recognizes thie situation
ot page 3127 of the Federal Personnel Manunl by recomeaending
that the setuel records of » medical examination be held gonfldential
by the Heslth Service only with the understanding that ... medical
officern ape obligated to meke suitzble recommendstions goncerning
the physical fithess of appointess for job assignments, including
any statersent which may be necessary regarding physiesl lmitations
ug to venasigmment.

6. With respect tc the sdministration of first 2id oy other
treatmrant of Agency employees by the Medical Gffice, it wonld be my
cpinion that communicetions between the esployee and the physicisn
which comply with the criteria enumersted sbove may be regarded
ag privileged and moy be nwintained by the Madical Cfflee in
confidence. However, this initial privilege mey be wuived at the
instonce of the patient,
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7. In BEC cases it would sppear te me that no privilege wouls
attach to medicel records concernes, Although there is evidence
to the contrary, It would be my opinion that the presentation by on
employee of o clalm under the FEC/ would constitute & waiver of
what privilege he might ctherwise enjoy. The question is academic,
however, because Section L. 21 of Pert 1 of Chapter B of the United
ftates Employees' Compensation sct specifically provides thet o1l
records, medical and other reports and other papers relsting to the
disabllity or death of & pereon entitled to compenzation benefita
from the United Stutes under the Act ore the official recorde of the
Bureau of Employees' Compensntion and are not records of the «gency,
esteblishment, or deprrtment mulking sr heving the care or use of
such recovds. It should be sdded that the Section provides that no
person shall Heclose hformation from these records except upon the
written approvel of the Bureau. This approval may be sssumed,
in my opinton, in ceses where the Bureau hes requested epecific
medical informatizn from this Agency.

8. For your information I em attaching » cupy of Section 1
of Chupter & of the Principles of Medical Ethies of the Americen
Medlcal Association, 1937 Edition. 5o far z» the CIA Librery con
discover, thic is the Intest adition of this code.
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